
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/KZN/393/99/NJ 

In the complaint between: 

 

J Vogt Complainant 
 

and  

 

Rennies Group Pension Fund First Respondent 
Old Mutual Employee Benefits Second Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms 

of section 30A(3) of the Pension Funds Act 24 of 1956 (“the Act”).  The complaint 

relates to the payment of a retrenchment benefit, in particular, whether the  

respondents are liable to compensate the complainant for the alleged delay in the 

payment of his benefit. 

 

2. No hearing was held in this matter. An investigation under my supervision was 

conducted by one of my assistants.  In determining this matter, I have relied 

exclusively on the documentary evidence and submissions gathered during the 

course of our investigation. 

 

3. The complainant is John Joseph Vogt, an adult male, currently residing in Umhlanga, 

Kwa-Zulu Natal.  The complainant is unrepresented in this matter.  

 

4. The first respondent is Rennies Group Pension Fund, a pension fund duly registered 
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under the Act and falling within the ambit of pension fund organization as defined in 

section 1 of the Act (“the fund”). The fund is represented by its principal officer, Ms 

Lesley Jurgenson. 

 

5. The second respondent is Old Mutual Employee Benefits, a division of Old Mutual 

Life Assurance company (SA) Limited.  Old Mutual are the administrators of the fund 

(“the administrator”) and herein represented by Mr Jacques de Klerk, the manager 

of the employee benefits legal and contractual services section within the 

administrator. 

 

6. On 1 May 1993 the complainant transferred from the AECI Pension Fund to the fund. 

 At this point, he was employed as a director of the Rennies Group (“Rennies”).  In 

1999 there was a restructuring of Rennies and it was decided that the complainant 

be retrenched as at 30 April 1999.  However, the complainant and Rennies entered 

into a flexible arrangement, in terms of which, his actual services were terminated on 

30 April 1999, however, his membership of the fund was allegedly extended till 31 

October 1999.  What this meant was that Rennies agreed to continue paying pension 

contributions until 31 October 1999, and presumably that pensionable service would 

be calculated from that date even though the complainant ceased to render service 

with effect from 30 April 1999.  The parties also entered into a restraint of trade 

agreement.  The complainant received his salaries for the months of March 1999 and 

April 1999 and his medical aid contributions (paid by the employer) ceased on this 

date. Despite the above, Rennies advised the fund that the complainant’s services 

would be terminated on 31 October 1999.  Such an agreement, it would seem, was 

contrary to the rules of the fund, which base fund membership on the requirement of 

continued employment. 

 

7. The relevant rule regulating the complainant’s retrenchment benefit was rule 5.1, 

which reads: 
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5.1.1 Amount payable 
 

If the MEMBER’S membership terminates as a result of retrenchment or 

redundancy, all contributions in respect of him in terms of Rule B.2 will cease. If the 

MEMBER is not entitled to benefits under any other Rule, he shall become entitled 

to a lump sum benefit equal to the greater of:- 

 

(a) twice the amount of his OWN CONTRIBUTIONS, and 

(b) the ACTUARIAL RESERVE VALUE accrued to him in terms of Rule 

B.3.2.1 up to the date of termination of service, based on the MEMBER’S 

FINAL AVERAGE SALARY AND PENSIONABLE SERVICE as at the date 

of termination. 

 

5.1.2 Option available 
 

In lieu of the benefit in terms of Rule B.5.1.1 being paid as a lump sum, a MEMBER 

may elect that the benefit be transferred to an APPROVED FUND. 

 

Therefore, the complainant was entitled to either his actuarial reserve value or twice 

his own contributions, whichever was greater. 

 

8. On 1 July 1999 the complainant addressed a facsimile to the administrator, the 

material provisions thereof read: 

 
ATTENTION:  OLD MUTUAL EMPLOYEE BENEFITS 

 

RE: PENSION FUND BENEFITS 

 

To Whom It May Concern, 

 

Please note that I will be transferring the full benefit of my pension fund to Momentum 

Administration Services as per the attached application form. 

 

I am aware that there may be interest calculated on this money.  I request that you transfer the 

value now and the interest can be sent to Momentum as soon as the calculations are complete. 
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This means that I would not like you to hold up the transaction because of the interest 

calculation. 

 

9. Mr de Klerk acting on behalf of the administrator stated that at this stage in time, the 

complainant’s exit date according to its records was still 31 October 1999. There was 

no specific instruction in the facsimile whether the exit date had been changed and 

accordingly Old Mutual was not in a position to transfer the monies to the 

preservation fund.  Hereafter, the administrator made enquiries at Rennies and 

received the following response via electronic mail from Colleen Rohrs (on behalf of 

Rennies). 

 
Carol as discussed, I have cleared with John what the intention was wrt (sic) to John Vogt. 

 

Since he is to remain covered for risk under the Fund until 31/10/99, he may not withdraw his 

monies until then. 

 

I will call his broker and advise accordingly. 

 

10. On 26 July 1999, Ms Rohrs again addressed the following electronic mail to Ms Carol 

Jenner of the administrator: 

 
Pse (sic) note that as discussed previously – John had the option to take his benefit out of the 

Fund now and he would forfeit his risk benefits. 

 

He has agreed to do so – I will get something from him in writing to this effect… 

 

In the meantime – pse (sic) pay his benefit as per fax to you regarding where he is investing his 

money. 

 

On 27 July 1999, Ms Rohrs addressed a further electronic mail to Ms Jenner, 

indicating the complainant’s exit date to be 31 July 1999.   
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11. Thereafter, the administrator processed the retrenchment benefit on the basis that 

the complainant’s service was terminated on 31 July 1999.  The complainant’s 

reserve value exceeded the lump sum representing twice his own contributions and 

therefore he was entitled to the former.  The benefit in the amount of R3,778,984.40 

was eventually paid on 13 August 1999 and thereafter transferred to a preservation 

fund administered by Momentum.  An amount of R11,217.55 representing interest on 

the transfer value calculated from 31 July 1999 to 12 August 1999 at a rate of 8.96% 

was added to the benefit.     

 

12. The complainant was dissatisfied with the actions of the fund and its administrator.  

He contended that he had a flexible arrangement with the employer, whereby he 

could terminate his membership of the fund at any time between 30 April 1999 and 

31 October 1999.  According to him, he gave the administrator a clear instruction to 

immediately transfer his benefit to a preservation fund and the fund including its 

administrator disregarded this instruction, as a result of which, he claims to have 

suffered a loss.  

 

13. The preservation fund to which the benefit was transferred allowed a member to 

purchase units in a foreign currency.  The complainant opted to purchase units 

based on the US$ currency.  From 1 July 1999 to 16 August 1999 (the date on which 

the complainant’s units in the preservation fund were purchased) the South African 

rand substantially depreciated against the US$ resulting in the complainant obtaining 

lesser units than would have been the case as at 1 July 1999.   

 

14. The complainant seeks an order directing the fund and/or the administrator to make 

good the difference between the value of units obtained by him as at 16 August 1999 

and the value of the units which he could have obtained as at 1 July 1999 had there 

been compliance with his instruction.  In the alternative, he submitted that were I to 

find that the benefit was only due and payable on 31 July 1999, he is entitled to 

interest on his capital transfer value at the best available call rates during this period, 



 Page 6 
 

plus interest thereon to the date of payment.  

 

15. Ms Jurgenson acting on behalf of the fund submitted that the fund is reliant on the 

participating employer to notify it when a particular member’s membership has been 

terminated. She stated that the fund normally does not take instructions directly from 

members regarding the termination of service to ensure the accuracy of information 

and also to prevent withdrawing members from manipulating withdrawal dates to the 

detriment of other members and the employer.  The fund was originally notified on a 

withdrawal form that the complainant would be withdrawing from the fund on 31 

October 1999 and as explained this was subsequently amended to 31 July 1999.  

The fund processed the complainant’s withdrawal on this basis and since the 

employer had advised the fund that the complainant’s membership would only 

terminate on 31 October 1999 and had also paid contributions to the fund for that 

period, the fund had no reason to believe that this information was incorrect.  

Regarding what the complainant should have done in order to have his benefit paid 

as at 1 July 1999, Ms Jurgenson stated: 

 
We submit that had the Complainant wanted to withdraw from the Fund as at 1 July 1999 he 

could have, and should have asked his employer to attend to the necessary instruction to the 

Fund.  The Complainant was a Director of Rennies and a senior employee.  As such, he is au 

fait with the workings of the Fund and should have realized that an instruction from him could 

not be adhered to without corroboration from the employer.  The Fund can unfortunately also 

not be bound by an agreement between the Complainant and his employer to which the Fund 

was not a party.  The Fund is bound by its rules, particularly in regard to the termination of 

membership requiring the agreement of the employer in circumstances such as these.  Should a 

Fund not comply with its own rules it risks the sanction of the relevant authorities. 

 

We submit that it is entirely reasonable for a Fund to insist on a notification from the employer 

before processing a withdrawal.  This is particularly important as it ensures that the Fund’s 

approval with the South African Revenue Services is protected.  Should the members be 

entitled to demand payment from retirement Funds at a whim, they would be able to access 

their retirement benefits prior to them being due.  Had the Fund paid the Complainant in terms 
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of his instruction, it would have acted in breach of its own rules, which clearly requires the 

agreement of Rennies. 

 

16. The fund has provided a detailed response to the complainant’s alternative claim of 

relief.  However, for the purposes of this determination, it is unnecessary to examine 

this response. Ms Jurgenson concluded that at all material times, the fund and its 

administrator acted with reasonable care, due diligence and good faith and 

furthermore the complainant is unable to show that there was any negligence or fault 

on the part of the fund or its administrators.  In the absence of such, she submitted 

that any claim for damages cannot be sustained in law.   

 

17. Finally, the fund submitted that this is a frivolous and trivial complaint.  Not only has 

this office been inconvenienced for having to entertain this claim, but according to 

the fund, it has expended enormous resources in responding thereto.  Furthermore, 

it maintains the complainant was advised ad nauseum that the fund could not pay a 

claim based on his instruction without confirmation from the employer. Therefore, the 

fund requested that the complainant be ordered to pay the respondents’ costs of 

defending the complaint. 

 

18. The payment of any benefit arising out of a pension fund organization is regulated by 

the rules of the fund, regardless of the views of any functionary within the fund, such 

as the participating employer. In view of the importance of the rules, it is unfortunate 

that none of the parties addressed the merits of this case with specific reference to 

them.   

 

19. As stated, in terms of rule 5.1, the complainant was entitled to the greater of the 

value representing twice his own contributions or his actuarial reserve value based 

on his final average salary and pensionable service as at the date of termination of 

membership. In terms of rule 5.1.2, he had the option of transferring his benefit to an 

approved fund, which is defined as a pension, provident, retirement annuity or 
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preservation fund approved by the income tax authorities.  It is common cause that 

the complainant’s reserve value exceeded the amount representing twice his own 

contributions and therefore he was entitled to transfer the former to a preservation 

fund administered by Momentum, provided the fund was approved by the tax 

authorities. 

 

20. However, the critical issue for determination is when the retrenchment benefit 

became due and payable?  Unfortunately, rule 5.1 lends no assistance in resolving 

this issue other than stating that upon termination of membership, the member shall 

become entitled to a lump sum, which is then quantified. The consequent enquiry is 

when does membership terminate? Rule 2.3 regulates the cessation of membership 

and reads: 

 
2.3.1 In respect of a MEMBER other than in G2.3.2, membership of the FUND shall 

terminate on the earliest of: 

 

(a) the last day of the month in which the EMPLOYER ceases to contribute to 

the FUND on behalf of a MEMBER; 

 

(b) the effective date of the MEMBER’S withdrawal from the FUND as agreed 

to by the EMPLOYER; 

 

(c) the date on which the MEMBER’S service with the EMPLOYER terminates; 

 

(d) the effective date on which the MEMBER transfers to the RENNIES Group 

Staff Provident Fund; or 

 

(e) the date on which the MEMBER dies. 

 

Therefore, in terms of this rule, there are five potential dates at which point, the 

complainant’s membership could have been terminated, the earliest of which will 

apply. 
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21. Paragraphs (d) and (e) were clearly inapplicable. The employer had agreed to pay 

contributions up until the end of October 1999 and therefore in terms of paragraph 

(a) the relevant date would seem to be 31 October 1999.  The employer agreed that 

the member would withdraw from the fund 31 October 1999 and recorded this 

information on the withdrawal form submitted to the fund. Thus, in terms of 

paragraph (b), the relevant date was also 31 October 1999.  

 

22. However, the relevant date of the complainant’s termination of employment contract 

for the purposes of paragraph (c) is debatable.  There are various ways in which an 

employment contract may be terminated, for example, by consent, by operation of 

law, in terms of the provisions of the contract, by cancellation for breach etc.   

 

23. In casu there is a dispute of fact about when the complainant’s service terminated. 

The fund contends that the contract was initially agreed to terminate on 31 October 

1999 and subsequently revised to 31 July 1999 as these were the dates provided by 

the employer.  The complainant maintains it could end on his election at any point 

before 31 October 1999 and that he in effect exercised that option on 1 July 1999. 

 

24. It is always a question of fact, with specific reference to each individual case, when a 

contract of employment terminates.  The material facts of this case may be 

summarized as follows.  The complainant was retrenched on 30 April 1999 as his 

services were no longer required. At that date he received his final salary and his 

medical aid subsidy terminated. After this date he no longer attended work or 

provided any other services to his employer.  However, it should be borne in mind 

that the employee’s obligation under an employment contract is simply to make his 

or her services available to the employer and not the actual rendering of services 

(see Johannesburg Municipality v O’Sullivan 1923 AD 201).  The parties also entered 

into a restraint of trade agreement.   
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25. The fact that the employer decided to pay the pension contributions in respect of the 

complainant for a further six months did not of itself continue the employment 

contract.  While the employee’s duty under the contract is merely to make his 

services available, and although the payment of pension contributions would in the 

normal course constitute remuneration in consideration for that, the facts indicate 

that (notwithstanding the continued payment of pension contributions) there was no 

obligation on the complainant to make his services available.  The cessation of his 

normal salary and medical aid benefits support the conclusion that not only was the 

complainant released from any obligation on 30 April 1999 to render services but 

also from making his services available.  Consequently, at that date the contract of 

employment terminated.   Therefore, I am satisfied that the complainant’s services 

were in fact terminated on 30 April 1999 and this represents the date on which his 

pension benefit became due.  

 

26. However, the enquiry does not end here.  Having established that the benefit 

became due on 30 April 1999, the next question is when the benefit became 

payable?  Once again, the rules of the fund are the starting point of determining the 

fund’s liability. Rule 3.9 regulates some aspects of the payment of benefits, which 

reads: 

 
3.9.1 Whenever a benefit becomes payable to any BENEFICIARY, the benefit will be paid 

by means of an electronic fund transfer to the BENEFICIARY’S account in a deposit 

taking institution, the details of which have been furnished by the EMPLOYER or 

the BENEFICIARY to the TRUSTEES. 

 

3.9.2 Payment other than by means of electronic fund transfer may be made at the 

request of the BENEFICIARY in a manner agreed upon by the BENEFICIARY and 

the TRUSTEES, including postage by ordinary mail of a cheque or cheques; 

provided that should a BENEFIICARY request postage by ordinary mail of a cheque 

or cheques, the FUND will explain in writing to him that in so doing he will carry the 

risk of a cheque being lost in the post or being stolen. 
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27. Unfortunately rule 3.9 does not provide a specific date by which the benefit has to be 

paid. Nevertheless, the rule does allow the beneficiary to request the fund to make 

payment by means other than by electronic transfer and furthermore in a manner 

agreed by the beneficiary and the trustees.  Therefore, there is an onus on the 

complainant, especially where he elects to receive benefits other than by electronic 

transfer to inform the trustees of his specific choice. Be that as it may, the rule does 

not specify a precise date or time period within which a benefit must be paid. There 

also is no contractual arrangement between the fund and the complainant regarding 

the date of payment.  In this regard, it must be emphasized, an agreement between 

the complainant and the employer will not suffice for this purpose.  The fund is a 

separate legal persona and not merely an agent or division of the participating 

employer.  Any contractual arrangement for payment should be between the fund 

and the member.  In the instant matter, there was no such agreement. 

 

28. In the absence of an agreement or a rule regulating the matter, the normal principles 

of mora debitoris are applicable.  That is, the fund can only be liable for payment of 

the benefit at an earlier date, if the requirements of mora debitoris are met, which 

provides that in the absence of a stipulated time limit, as in this case, the creditor 

(the complainant) needs to demand performance from the debtor (the fund).  It is 

doubtful whether the facsimile on 1 July 1999 sent by the complainant to the 

administrator placed the fund in mora. The letter does not clearly identify the 

addressee (which should have been the respondent fund), nor does it provide any 

details of the complainant’s membership, nor of the pension fund to which he 

belonged.  Because the complainant had entered into a flexible arrangement with the 

employer regarding the termination of his fund membership (of which the 

administrator had been advised), it was necessary for him to precisely specify the 

termination date.  In these circumstances he could also reasonably be expected to 

produce a letter from Rennies confirming the termination date. 

 

29. In any event, in the circumstances the administrator’s response to the instruction 
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cannot be seen as wrongful, nor can any fault be ascribed to the fund or the 

administrator.  The complainant and the employer had entered into an agreement 

irregularly extending fund membership to which neither the fund nor the administrator 

were parties.  They were merely informed by the employer that the termination date 

would be 31 October 1999.  The administrator, upon receiving notice of the 

complainant’s intentions, immediately contacted the employer seeking confirmation. 

It appears as if the administrator was correctly concerned that were it to transfer the 

benefit to another fund, the complainant would forfeit his death benefit cover under 

the fund.  Therefore, it wisely sought confirmation from the employer that the 

complainant’s service had indeed been terminated.  Upon receiving notice that the 

employer (incorrectly as it turned out) considered the contract as terminating on 31 

July 1999, it immediately proceeded to process the benefit and within 13 days of this 

date, the benefit was paid.  

 

30. In light of the unique circumstances of this particular case, especially the irregular 

arrangement between the complainant and the employer (unlawfully purporting to 

extend the pension fund membership contrary to the provisions of the rules), I am 

satisfied that the fund and/or its administrator adopted a prudent approach, 

unavoidably leading to a delay in the transfer of the benefit.  Whilst the conduct of 

the employer and the complainant was contrary to the rules of the fund and therefore 

unlawful, the fund and its administrators were not parties to this arrangement and 

therefore were not bound by it.  They acted with prudence and cannot be blamed for 

any delay in the payment of the benefit, nor may any fault be ascribed to them.  

 

31.  Accordingly, I am satisfied that the requirements of mora debitoris have not been 

met and thus the complainant is not entitled to any relief. 

 

32. I am also in agreement with Ms Jurgenson’s view that the fund and its administrator 

have not breached any of its duties owed to the fund or the complainant, nor have 

they been guilty of maladministrating the fund in any way for the same reasons 
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aforementioned.     

 

33. Finally, the respondents have requested that I make a cost order against the 

complainant.  However, as the respondents were not legally represented, a costs 

award would be inappropriate.  Nor is this the kind of complaint justifying an 

inconvenience award. 

 

34. Thus, for the aforegoing reasons, the complaint is dismissed. 

 

 

 

DATED at Cape Town this 30th day of July 2001. 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator  


	John Murphy

